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magine your client is a father involved in child welfare proceedings. He hopes to reunify with his child and has started a reunification plan with the caseworker. Although he was unemployed and homeless, he just got a job driving a taxi and is saving money for a deposit on an apartment. A child support obligation was initiated when the child entered foster care, however, so the father's license was suspended due to lack of payment. His job is at risk, and 65 percent of his last paycheck was garnished for the child support debt. The apartment complex manager tells him his credit looks bad because of the unpaid child support debt and his application will likely be denied. The caseworker updates the reunification plan to require the father to pay $5,000 in child support arrearages in addition to current payments of $200 per month. The caseworker explains that if he does not make sufficient progress on the reunfication plan within the next six months the plan will change to termination of parental rights based upon failure to obtain housing and provide adequate child support. As his attorney, what can you do?
The legal and practical issues surrounding child support obligations have enormous impact on families in the child welfare system. 1 Unfortunately, these issues are often ignored, overlooked, or misunderstood. A much-needed effort to engage nonresident fathers in the child welfare system is underway,2 but those efforts will often be derailed if child support is not properly addressed. This article sheds light on the legal and policy concerns regarding child support enforcement in child protection cases and provides legal strategies for advocates to address those concerns. While primarily aimed at advocates for nonresident fathers, this article should also benefit advocates for custodial parents and for children as child support issues affect all parties in the child welfare system.
Child support is a crucial resource for low-income families. When the obligation amount is realistically set and payments are directed to the custodial families, child support can help struggling single mothers lift their families out of poverty and can improve family relationships with nonresident fathers. However, in the context of child welfare cases, the potential benefits of child support often tum to harm. In the child welfare system, child support is not owed to (Continued on A child entered the child welfare system when he was three years old after his father was convicted for accidentally shooting his sister and distributing drugs. The father was imprisoned for five years. Upon his release the trial court determined he had failed to comply with all provi~ sions of his case plan, except for visiting his son consistently each month. The trial court terminated the father's parental rights but, recog~ nizing the strong bond the father and child shared, approved post~ter~ mination and postadoption contact ( continued contact) at the discretion of the child welfare agency and the adoptive family.
The father and child appealed the trial court's determination con~ ceming parental contact. The appel~ late court affirmed.
The Massachusetts Supreme Court granted leave for further ap~ pellate review and concluded the trial judge had an obligation to order continued contact rather than leav~ ing it to the discretion of the agency and adoptive parents.
The father and child argued that a continued contact order was ap~ propriate since the evidence showed a strong father~child bond, the judge had found the child should have continued contact with his father, and there were no identified adop~ tive parents or a situation where adoption of the child was within sight.
The court considered Adoption of Vito, 728 N.E.2d (Mass. 2000) , which discussed the judge's power to order continued contact between a child and his biological parents. Vito noted that in situations where parental rights have been terminated and no preadoptive family has been identified and the child's principal relationship is with the biological parent, "the court has the authorhy and responsibility to intervene in [the child's] best interests" (empha~ sis added).
The supreme court found Vito relevant in this case. The father's pa~ rental rights had been terminated, the child's current placement was disrupting and no preadoptive placement had been identified, the child had been in four different fos~ ter homes in six years, and the child's primary relationship with his father. The court found these cir~ cum stances to be precisely those in which an order for continued con~ tact is appropriate.
The agency supported continued contact between the child and father in this case. However, it argued the trial judge properly did not enter such an order. The record showed the agency supported continued contact and was sensitive to the need to maintain their relationship; thus, the agency argued a court or~ der was not needed.
The supreme court acknowl~ edged the agency's commitment to support the father~child relationship and the discretion of the judge to determine a child's best interests re~ garding continued contact with bio~ logical family members. It empha~ sized, however, that in this case, where the judge had expressly found the child should have contin~ ued contact with his father, an order formalizing that determination was required.
The court explained that a court order protects the child in a way that leaving visitation matters to the agency and adoptive parents' discre~ tion does not. Although a child may petition the court in the event the agency or adoptive parents prevent continued contact, the court found this to be a burdensome and uncertain form of relief for a child. Further, if circumstances change after a continued contact order is made, the agency and the adoptive parents have the ability to request revising that order.
Another benefit of a court order is the clarity and sense of security it brings the child about his ability to stay in contact and maintain a relationship with the person who has played a significant lasting role in his life. Thus, when a court finds the child's best interests warrant continued contact, it follows that the child's best interests will be advanced through a court order that assures his bond with his biological parent is protected.
Since the trial court had found it was in the son's best interests to maintain contact with his father, it was obligated to order such contact. The supreme court therefore remanded the matter to the trial court for reconsideration.
Agency Supervisor Entitled to State-Agent Immunity in Wrongful Death Action Ex parte Sumerlin, 2009 WL 1100921 (Ala.) . A one-year-old child who suffered bruising on his face, ears and neck was admitted to the hospital by his mother. A medical social worker notified the child welfare agency of the child's injuries and reported suspected abuse. The medical social worker spoke with an agency supervisor and advised her that the child should not be allowed to return home with his mother because of suspected abuse and the mother's nonresponsive attitude.
The agency supervisor did not have an available investigator to immediately investigate the alleged abuse. However, she confirmed that the child could stay at the hospital over the weekend. The following Monday, an agency investigator would assess the situation. She also asked that the hospital call her before releasing the child.
When the child's father learned of the child's hospitalization later that day, he called the agency after hours and spoke with an on-call worker, who later met him at the hospital and helped police photograph the child's injuries. The worker also spoke with the child's mother, who told her the child had fallen out of his crib while in her and her boyfriend's care. The worker determined the child should not return home with his mother upon discharge from the hospital. She informed police of this finding and documented her findings in an agency report.
The following Monday, the agency supervisor assigned an investigator to the case. Later that day, the hospital's medical social worker contacted the supervisor to learn her plans for the child. The supervisor, who had not received the on-call worker's report, said the child could return home with his mother and the agency investigator would meet them at their home. The hospital then discharged the child that day to his mother.
The next day, the agency investigator visited the child's home and interviewed his mother and boyfriend. The mother showed the investigator the child's crib and explained how the injuries occurred. The investigator found the child's injuries were consistent with falling out of a crib and that it was safe for the child to stay in the mother's care.
Nearly two months later, the child died from brain injuries after the mother's boyfriend punched him in the head.
A personal representative of the child's estate filed a wrongful death action against the agency supervisor. She claimed the supervisor negligently violated duties she owed to the child as a victim of child abuse. The supervisor asserted the defense of state-agent immunity and requested summary judgment.
The representative countered that the supervisor was not entitled to state-agent immunity because she exceeded her authority or misinterpreted the law by failing to follow child protective service policies or ensuring the case investigator followed those policies. She claimed the supervisor failed to ensure the investigation of the child's suspected abuse was conducted "immediately;" failed to follow agency policy when she did not evaluate the agency investigator's assessment; and violated a consent decree by assigning the investigation to an agency investigator whose caseload exceeded the limit set in the consent decree.
After a hearing, the trial court denied the supervisor's request for summary judgment, concluding that she had violated many mandatory duties required by the agency's policies and procedures manual. The supervisor petitioned for a writ of mandamus.
The Alabama Supreme Court granted the writ. The child's representative first claimed the supervisor acted beyond her authority by not immediately investigating the child's suspected abuse. The agency manual requires an "immediate" response-within 12 hours-when an allegedly abused child is at serious risk of harm. The representative claimed the supervisor exceeded her authority by not assigning an investigator until a few days after the report was made.
However, the evidence showed the supervisor had exercised her judgment in determining whether an immediate response was needed after receiving the initial intake information. Since the child was safe at the hospital and was not left unsupervised or in a life-threatening situation, the supervisor determined an 
App.). TERMINATION OF PARENTAL RIGHTS, MENTAL ILLNESS
Father's mental deficiency prevented him from caring for child with special education needs and chronic medical condition, even though he had completed case plan goals, paid child support, and wanted to be part of child's life; expert testimony at termination hearing established child's deprivation was likely to continue since father's mental deficiency prevented him from caring for child on his own. 
Michigan
In re Hudson,2009 WL 943845 (Mich.) . TERMINATION OF PARENTAL RIGHTS, REPRESENATION Trial court erred by failing to advise mother of her right to counsel in child welfare proceedings that ultimately led to terminating her parental rights, failing to timely appoint counsel, and failing to advise her that her plea could be used against her in termination proceedings; fundamental errors deprived mother of due process and violated statutory and court rule protections.
Nebraska
In re Allena P., 2009 WL 1067510 (Neb. ct. App.). DEPENDENCY, GUARDIANSHIP Trial court properly denied parents' petition to terminate guardianship arrangement based on clear and convincing evidence of abandonment and failure to pay child support; mother had been absent from child's life for three years and paid child support sporadically and father was completely absent from child's life for three years and stopped paying courtordered child support altogether. 
In re Shayla

New York
In re Audrey 1., 2008 WL 5245583 (N.Y.
App. Div.). TERMINATION OF PAREN-TAL RIGHTS, SUSPENDED JUDGMENT
Suspended judgment would have protected children's best interests rather than terminating mother's parental rights since evidence showed mother had progressed in counseling and had separated herself from husband's negative influence, she expressed remorse over past behavior, was trying to fmd a job, and recognized children's mental health needs and was committed to obtaining proper treatment to address children's needs.
In re Anthony 1., 877 N.Y.S.2d 520 (App.
Div. 2009). TERMINATION OF PAREN-TAL RIGHTS, LACK OF CONTACT
In termination proceedings, child welfare agency proved that incarcerated father failed to maintain contact with child, demonstrating an intent to forgo his rights; father failed to respond to agency supervisor's two letters providing him with her contact information, he never sent anything for child or called or wrote to supervisor, and he did not respond to caseworker's letter informing him of his right to visit child. 
2009). ABUSE, FELONY CHILD NEGLECT
Grandmother who babysat child did not act with reckless disregard for child's life, as element of felony child neglect, when she failed to seek medical care for child, even though he had guaze and duct tape over bums on his feet and hands, was lethargic, and had to be carried to bathroom; grandmother was unaware of extent of child's injuries or that he needed medical care.
Washington
In re Silva, 206 P.3d 1240 (Wash. 2009 
.).
In class action lawsuit against child welfare agency alleging deficiencies in child welfare system resulting in violation of children's constitutional rights, next friends could not represent children in federal proceedings since they lacked significant relationships with children and children were already dually represented by attorneys from Rhode Island's CASA program under federal procedural rules.
Ninth Circuit
United States v. Juvenile Female, 2009 WL 1459487 (9 th Cir.). DELINQUENCY, ASSAULT Juvenile's assault of border patrol agent, who was assisting in stop and search of vehicle in which juvenile was a passenger, fell within scope offederal assault statute, even though statutes or federal regulations did not specifically grant border control agency authority to enforce customs laws. Act, the largest source of federal funding for child welfare services, requires child welfare agencies to pursue child support obligations.
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When children are "IV-E eligible,"4 federal law requires child welfare agencies to seek child support "where appropriate" by referring cases for child support enforcement services. Resulting payments are generally kept by the government to reimburse the costs of foster care.
5 In state-funded child welfare cases (where children are not IV-E eli- the children. For children eligible for Title IV-E foster care assistance, federal law requires state child welfare agencies to enforce child support obligations against the parents. The payments do not benefit the children, but are rerouted to the state and federal government to reimburse the government costs of providing foster care assistance. This cost-recovery effort can often derail case planning goals, burdening already impoverished parents with added troubles that hamper reunification and undermine agency efforts to improve family relationships. Also, imposing governmentowed child support obligations limits nonresident parents from providing informal and in-kind support to their children. Several state practices are legally questionable, at best, but legal strategies exist to challenge these practices.
Cost-Recovery Framework
Title IV-E of the Social Security adoption, providing services to parents to encourage reunification continues as a core goal. The child support cost-recovery efforts divert attention from the agency's mission, and often conflict with case-planning goals. As a low-income parent struggles to meet reunification plan requirements, imposing a government-owed child support obligation can derail the parent's efforts through immediate enforcement mechanisms, such as suspending licenses, garnishing wages, and credit reporting. F or nonresident fathers, the harm child support cost-recovery efforts cause can be significant. Historically, child welfare agencies have not done well reaching out to nonresident fathers. Recently, the child welfare system has begun recognizing the need to engage nonresident fathers to encourage increased involvement in their children's lives and possible reunification in appropriate cases. However, if the initial contact with a father is to force him into court for a child support obligation that is owed to the government (rather than his children) and that he likely cannot afford to pay, coupled with contempt proceedings, driver's license suspension, and garnishment of up to 65 percent of his wages, the engagement effort will be thwarted. The father will further retreat from involvement with the agency-and his family-and his efforts to comply with case planning requirements will be severely hampered.
Legal Strategies
As an attorney representing nonresident fathers, you have several legal strategies to address concerns about child support enforcement in child welfare cases.
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Discretion not to initiate child support
The federal law triggering the child support cost-recovery requirement in child welfare cases also includes discretion, explaining that "where appropriate," states should "secure an assignment" of child support rights for children receiving IV-E foster care maintenance payments.
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Federal guidance interprets the statutory language as providing states flexibility in determining that certain child welfare cases are not appropriate for initiating child support enforcement actions. 8 The guidance explains that states should decide a case "on an individual basis, considering the best interests of the child and the circumstances of the family," and the guidance suggests considering whether initiating the government-owed child support obligation would be a barrier to reunification 9 Some states, like California and Ohio, have state statutes that require exercising discretion before referring a case for child support enforcement services.lO However, many states either have no legislation or policies implementing the discretion, or require initiating child support obligations in all cases.
Nonetheless, even in a state where no discretion is provided in state statute or regulation, you can still argue for the exercise of discretion under federal law. In any case where reunification is a possible goal, you can argue that either the agencies or the courts should exercise this discretion under federal law and find a referral for child support enforcement services inappropriate because it conflicts with case planning goals. II Supporting the argument is the simple principle that agencies and courts must ensure every action regarding children in the child welfare system is in the best interests of the child.
Conflicts with reunification requirements and illegal case plans
If you cannot convince the child welfare agency or the court to exercise discretion and decide that initiating child support is inappropriate, another legal challenge may be possible. With some specific exceptions, federal law requires child welfare agencies to make "reasonable efforts" in order "to preserve and reunify families."12 Case plans must incorporate these reunification services,13 and a "case review system" is required to regularly review progress toward meeting the case plan goals. 14 Thus, if reunification is a possible goal in a child welfare case, you can argue that pursuing a government-owed child support obligation directly conflicts with federal law and regulation requiring reunification services. Imposing a debt owed to the government upon an already impoverished parent will directly hamper the parent's efforts to become economically stable to reunify with his child.
Also, in several states, child welfare agencies include the child support obligations as part of the federally required case plans (e.g., a reunification plan might require the parent to pay regular child support to the government to comply with the plan). Adding government-owed debt collection efforts to case plans required by federal law to assist in reunification efforts arguably conflicts with the federal requirements and is therefore illegal.
Unconstitutional grounds for terminating parental rights
In many states, the statutory grounds for terminating parental rights consider the failure to pay the government-owed child support obligation as a factor. Some states specifically allow that factor alone to warrant termination. 15 Although a parent's failure to support a child may initially seem relevant to the decision to terminate parental rights, in child welfare cases the support obligation is not owed to the child. Including the cost-recovery debt as grounds to terminate parental rights subverts the child welfare mission and the overarching consideration in termination proceedings-the best interests of the child.
If you face these circumstances, you can argue that terminating parental rights for a government-owed debt is unconstitutional on substantive due process grounds. 16 The interests of parents and children in the parent-child relationship are constitutionally protected. The substantive due process heightened scrutiny forbids the government from infringing on such fundamental liberty interests, "unless the infringement is narrowly tailored to serve a compelling state interest."17 The compelling state interest in termination of parental rights proceedings is protecting the welfare of children. A statute that allows ending the parent-child relationship because of a government-owed debt is not narrowly tailored or even related to that compelling interest.
Additional strategies
In addition to the legal issues briefly described above, other legal strategies exist. For example, if a court disregards arguments against initiating child support, you can still direct your advocacy toward the amount of the order. In most if not all state child support guidelines, grounds for deviating from the statutorily suggested guidelines amount are available. You can argue that a court should deviate downward from the guidelines in child welfare cases based upon best interests grounds and conflict with case planning goals.
Additionally, you may be able to challenge the actual assignment of child support rights to the government. An assignment is a form of contract, and the forced assignment (often by state statute) of child support rights without voluntary agreement is legally questionable. Some states have no provision to start the assignment, rather they simply consider the child support as owed to the government with no legal process for the transfer of rights.
Finally, in state-funded child welfare cases (for children who are not IV-E eligible), there is no federal provision for collecting child support to reimburse government costs. Nonetheless, many states still pursue child support in these cases and keep the resulting collections. The asserted basis for the cost-recovery collections in state-funded cases is a patchwork of informal federal agency communications, therefore raising Administrative Procedures Act (APA) concerns.
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Conclusion
Child support issues facing nonresident fathers (and all parties) in child welfare cases are often overlooked and warrant serious attention by advocates. Because your state agencies, courts, and legislatures have likely not grappled with these issues, education is a key part of advocacy strategies. Although the legal issues can become complex, the core themes are simple. Child support should not harm children or conflict with case planning goals, and all actions by child welfare agencies and the courts should be guided by the best interests of the child standard-not the government's fiscal interests in cost recovery.
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